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UNITED STATES DISTRICT COURT
DISTRICT OF COLORADO
KEITH E. SONDERLING,
Acting Secretary of Labor, Case No. 1:26-cv-4421
U.S. Department of Labor,
Plaintiff, COMPLAINT FOR VIOLATIONS
V. OF ERISA

WLPEO LLC, a delinquent Colorado limited
liability company; ALAN KANE, an
individual; and WLPEO LLC 401(k) PLAN,

Defendants.

INTRODUCTION

1. Plaintiff Keith E. Sonderling, Acting Secretary of Labor for the United States

Department of Labor, brings this action requesting that the Court order Defendants WLPEO LLC

(“WLPEO”) and its owner, Alan Kane, to restore unforwarded employee contributions along with

lost income earnings to the WLPEO LLC 401(k) Plan (“Plan”). The Acting Secretary further

requests that Kane be removed as Plan Trustee and that WLPEO and Kane be removed as

fiduciaries of the Plan. The Acting Secretary further requests that the Court appoint an independent

fiduciary to administer the Plan pursuant to the Employee Retirement Income Security Act of 1974
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(“ERISA”), 29 U.S.C. §§ 1001-1191c, and order other equitable relief to remedy violations and
enforce the provisions of ERISA pursuant to § 502(a)(2) and (5), 29 U.S.C. § 1132(a)(2) and (5).

JURISDICTION AND VENUE

2. This action arises under ERISA. The Acting Secretary brings this action to obtain
relief under ERISA §§ 409, 502(a)(2), and 502(a)(5), 29 U.S.C. §§ 1109, 1132(a)(2), and
1132(a)(5), to redress violations and enforce Title I of ERISA.

3. This Court has jurisdiction over the action under ERISA §§ 502(e)(1), 29 U.S.C §
1132(e)(1).

4. Pursuant to ERISA § 502(e)(2), 29 U.S.C § 1132(e)(2), the venue for this action

lies in this District because the individual defendant, Kane, resides in Fort Collins, Colorado.

DEFENDANTS

5. The Plan is an employee benefit plan set up to provide retirement income within
the meaning of ERISA § 3(3), 29 U.S.C. § 1002(3), which is subject to the provisions of Title I of
ERISA pursuant to ERISA § 4(a), 29 U.S.C. § 1003(a). The Plan is named as a defendant under
Rule 19(a) of the Federal Rules of Civil Procedure solely to ensure that complete relief can be
granted.

6. WLPEO was registered as a foreign entity in the state of Colorado on April 26,
2018. It was administratively renamed WLPEO LLC, Delinquent on March 8, 2022 after failing
to file a Periodic Report with the Colorado Secretary of State.

7. At all relevant times, WLPEO was—and is—the Plan sponsor and fiduciary within
the meaning of ERISA § 3(21)(A)(1) and (i11), 29 U.S.C. §§ 1002(21)(A)(1) and (ii1). See also 29
C.F.R. § 2509.75-8, D-3. WLPEO was and is a party-in-interest to the Plan within the meaning of
ERISA §§ 3(14)(A), (O), (G), 29 U.S.C. §§ 1002(14)(A), (C), (G).

8. At all relevant times, Alan Kane was the CEO, member, and agent of WLPEO.
Kane was also the trustee of the Plan.

0. At all relevant times, Defendant Kane exercised authority over the corporate bank
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account(s) of WLPEO.
10. At all relevant times, Defendants WLPEO and Kane were co-fiduciaries within the

meaning of ERISA § 405, 29 U.S.C. § 1105.

FACTUAL ALLEGATIONS

11.  Defendant WLPEO, LLC established the Plan on January 1, 2019.

12. The Plan’s assets are held in a trust. Currently, the Plan’s assets are maintained in
the custodial accounts of Benefit Trust Company, the Plan’s custodian.

13. According to the Summary Plan Document and Trust Agreement, Kane is the
Plan’s trustee.

14. The Plan allows participating employees to contribute payroll deductions for the
employer to forward to the Plan. The Plan Document requires contributions to be remitted to the
Plan.

15.  Between July 24, 2023 and April 30, 2024, employee contributions totaling
$35,632.98 were owed to the Plan and not remitted. During this time, employee contributions
remained commingled with Defendants’ assets and were subject to Defendants’ use.

16. In July 2023, WLPEQ’s payroll provider terminated its services.

17. Thereafter, Plan participants attempted to contact Kane about missing and
inaccurate contributions but he did not respond.

18.  Plan participants then complained to Chelsey Joseph, WLPEO’s co-CEO, about
their missing contributions.

19. Upon information and belief, Kane told Joseph, in response to Plan participants’
complaints, that Plan contributions were placed into a “Mercury” account to which only Kane had
access and control.

20.  In April 2024, WLPEO retained a new payroll provider.

21. Upon information and belief, after WLPEO retained a new payroll provider, Joseph
asked Kane to send employee contributions to the Plan.

22. Upon information and belief, in or about May 2024, Kane admitted to Joseph that
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the “Mercury” account did not exist and that he planned to sell his other businesses to fund the
missing contributions.

23. Joseph resigned from the company two months later in July 2024.

24. On July 8, 2024, the Employee Benefits Security Administration (“EBSA”) at the
United States Department of Labor learned that the Plan participants were missing contributions
to their Plan accounts.

25.  In July 2024, EBSA inquired with Kane regarding Plan participants missing
contributions. Kane confirmed issues with the switch in payroll providers but represented that all
missing contributions had been properly remitted.

26. On July 22, 2024, EBSA sent Kane a letter requesting confirmation of the remitted
missing contributions. The next day, Kane acknowledged receipt of EBSA’s letter but did not
respond to that letter nor follow up requests from EBSA. Kane also did not respond to a voicemail
message left for him on September 19, 2024.

27. On October 1, 2024, EBSA opened a formal investigation to determine whether
Defendants had remitted the missing Plan contributions.

28. On March 26, 2025, EBSA received deposit records from the Plan’s third-party
administrator, Guideline, Inc., which EBSA compared with payroll records received on March 12,
2025 to establish that a violation of ERISA had occurred.

29.  Defendants remain unresponsive and unwilling to return Plan participants’ missing
contributions.

30.  As ofthe date of this filing, the participants’ missing contributions total $35,632.98
and lost interest earnings total $6,271.23. Participants’ lost earnings are expected to grow as long

as Defendants continue to withhold participants’ contributions to the Plan.
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VIOLATIONS

FIRST CLAIM FOR RELIEF

Breach of the Exclusive Purpose Requirement Involving the Plan

[29 U.S.C. § 1103(c)(1); 29 C.F.R. § 2510.3-102(a)(1), (b)(D)]

31.  The Acting Secretary realleges and incorporates by reference the foregoing
paragraphs as though fully set forth herein.

32. ERISA § 403(c)(1) requires plan assets to be held only for the exclusive purposes
of providing benefits to plan participants and defraying reasonable plan administration expenses,
and it expressly forbids plan assets inuring to any employer’s benefit. 29 U.S.C. § 1103(c)(1).

33.  Withheld employee contributions became assets of the Plan as soon as they could
have been reasonably segregated from an employer’s general assets, and at most fifteen days after
the end of the month in which they would have been payable to the employee. 29 C.F.R. § 2510.3-
102(a)(1), (b)(1).

34.  Defendants were responsible for remitting all employee contributions to the Plan
but failed to do so after they could have reasonably segregated them from Defendants’ general
assets.

35. By their actions and omissions, Defendants allowed assets of the Plan to inure to
the direct benefit of Defendants in violation of ERISA § 403(c)(1), 29 U.S.C. § 1103(c)(1).

36. As a direct and proximate result of Defendants’ breaches of the exclusive purpose
requirement committed by Defendants, the Plan has suffered losses, including lost opportunity
income, for which the Defendants are jointly and severally liable pursuant to ERISA §§ 409,
502(a)(2) and (5), 29 U.S.C. §§ 1109 and 1132(a)(2) and (5).

SECOND CLAIM FOR RELIEF

Breaches of Fiduciary Duties Involving the Plan

[29 U.S.C. §§ 1104(a)(1)(A), (B) and (D)]

37. The Acting Secretary realleges and incorporates by reference the foregoing

paragraphs as though fully set forth herein.
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38. As fiduciaries to the Plan, Defendants have duties under ERISA §§ 404(a)(1)(A)
and (B) to act prudently and loyally in the sole interest of the Plan’s participants and beneficiaries.
29 U.S.C. §§ 1104(a)(1)(A) and (B).

39. ERISA § 404(a)(1)(D) requires fiduciaries to discharge their duties “in accordance
with the documents and instruments governing the plan[.]” 29 U.S.C. § 1104(a)(1)(D).

40. During the relevant time period, Defendants were responsible for but failed to
promptly segregate and remit all employee contributions to the Plan.

41. Instead of doing this, Defendants allowed the Plan’s assets to commingle with
Defendants’ general assets, which were used for impermissible purposes such as paying everyday
business expenses.

42. Failing to remit contributions to the Plan was not in the interest of the Plan’s
participants or beneficiaries or in accordance with the Plan’s governing documents. It was,
therefore, imprudent and disloyal.

43. A prudent person acting in a fiduciary capacity in similar circumstances to those
faced by Defendants during the relevant time period would promptly segregate and remit all
employee contributions to the Plan.

44. By their actions and omissions, Defendants failed to discharge their duties with
respect to the Plan solely in the interest of the Plan’s participants and beneficiaries and for the
exclusive purposes of providing benefits to those participants and their beneficiaries and defraying
reasonable expenses of administering the Plan in violation of ERISA § 404(a)(1)(A), 29 U.S.C. §
1104(a)(1)(A); and failed to act with the care, skill, prudence, and diligence under the
circumstances then prevailing that a prudent person acting in a like capacity and familiar with such
matters would use in the conduct of an enterprise of a like character and with like aims in violation
of ERISA § 404(a)(1)(B), 29 U.S.C. § 1104(a)(1)(B); and failed to discharge their duties in
accordance with the documents and instruments governing the Plan in violation of ERISA §
404(a)(1)(D), 29 U.S.C. § 1104(a)(1)(D).

45.  As a direct and proximate result of Defendants’ breaches of their fiduciary duties

of loyalty and prudence, the Plan has suffered losses, including lost opportunity income, for which
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the Defendants are jointly and severally liable pursuant to ERISA §§ 409, 502(a)(2) and (5), 29
U.S.C. §§ 1109 and 1132(a)(2) and (5).
THIRD CLAIM FOR RELIEF

Non-Exempt Prohibited Transactions involving the Plan

[29 U.S.C. § 1106(a)(1)(D)]

46. The Acting Secretary realleges and incorporates by reference the foregoing
paragraphs as though fully set forth herein.

47. ERISA § 406(a)(1)(D) prohibits fiduciaries from causing a plan to engage in a
transaction, if they have reason to know “that such transaction constitutes a direct or indirect
transfer to, or use by for the benefit of a party in interest, of any assets of the plan.” 29 U.S.C. §
1106(a)(1)(D).

48.  WLPEO LLC, as the Plan’s sponsor, employer of Plan participants, and fiduciary,
and Kane, as owner and CEO of WLPEO LLC, Plan Trustee, and fiduciary, are each a “party in
interest” to the Plan. ERISA §§ 3(14)(A), (C), (E), (G), (H), 29 U.S.C. §§ 1002(14)(A), (C), (E),
(G), (H).

49. By their actions and omissions, Defendants caused the Plan to enter
into transactions that they knew or should have known constituted prohibited transactions of assets
of the Plan to a party in interest for which no exemption applies in violation of ERISA §
406(a)(1)(D), 29 U.S.C. § 1106(a)(1)(D).

50. Defendants are, therefore, jointly and severally liable pursuant to ERISA §§ 409,
502(a)(2) and (5), 29 U.S.C. §§ 1109 and 1132(a)(2) and (5).

FOURTH CLAIM FOR RELIEF

Self-Dealing Involving the Funding of the Plan

[29 U.S.C. §§ 1106(b)(1) and (2)]

51. The Acting Secretary realleges and incorporates by reference the foregoing
paragraphs as though fully set forth herein.
52. ERISA § 406(b)(1) prohibits fiduciaries, such as Defendants, from dealing with a

plan’s assets for their “own interest” or for their “own account.” 29 U.S.C. § 1106(b)(1).
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53. ERISA § 406(b)(2) prohibits fiduciaries, such as Defendants, from acting in any
transaction involving a plan on behalf of a party whose interests are adverse to the interests of the
plan or its participants and beneficiaries. 29 U.S.C. § 1106(b)(2).

54. Defendants, during the relevant time period, allowed the assets of the Plan to
remain in Defendants’ general operating accounts, which benefited Defendants’ business interests,
at the expense of the Plan and its participants and beneficiaries.

55. By their actions and omissions, the Defendants engaged in prohibited self-dealing
in violation of ERISA §§ 406(b)(1) and (2), 29 U.S.C.§§ 1106(b)(1) and (2).

56. Defendants are, therefore, jointly and severally liable pursuant to ERISA §§ 409,
502(a)(2) and (5), 29 U.S.C. §§ 1109 and 1132(a)(2) and (5).

FIFTH CLAIM FOR RELIEF

Co-Fiduciary Liability

[29 U.S.C. §§ 1105(a)(1), (2) and (3)]

57. The Acting Secretary realleges and incorporates by reference the foregoing
paragraphs as though fully set forth herein.

58. ERISA provides for co-fiduciary liability, whereby a fiduciary is liable for the
breaches of another fiduciary, if a fiduciary, (a) knowingly participants or conceals the breach of
a co-fiduciary; (b) enables another fiduciary to commit a breach of ERISA through failure to
comply with ERISA § 404(a)(1); or makes no reasonable effort under the circumstances to remedy
the breaches of another fiduciary of which he/she had knowledge. ERISA §§ 405(a)(1), (2),
and (3), 29 U.S.C. §§ 1105(a)(1), (2), and (3).

59. Here, Defendants knowingly participated in, enabled, and/or had knowledge of the
breaches of fiduciary duties by their co-fiduciaries.

60. By their actions and omissions, the Defendants violated ERISA § 405(a)(1), (2),
and (3), 29 U.S.C. §§ 1105(a)(1), (2), and (3).

61. Defendants are, therefore, jointly and severally liable pursuant to ERISA §§ 409,
502(a)(2) and (5), 29 U.S.C. §§ 1109 and 1132(a)(2) and (5).
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PRAYER FOR RELIEF

WHEREFORE, pursuant to ERISA §§ 502(a)(2) and (5), 29 U.S.C. §§ 1132(a)(2) and

(5), Plaintiff respectfully requests that the Court:

a.

Require Defendants to return $35,632.98 in unforwarded employee
contributions to the Plan,

Remove Kane from his position as trustee of the Plan,

Enjoin Kane from serving as a fiduciary of any other ERISA-
covered employee benefit plan,

Remove WLPEO LLC as a fiduciary of the Plan,

Appoint an independent fiduciary with full discretionary authority
to administer the Plan and, if appropriate, distribute the Plan’s assets
to the participants and beneficiaries, terminate the Plan, and
conclude any Plan-related matters associated with the proper
termination of the Plan,

Require Defendants to restore the Plan’s losses, including the Plan’s
lost opportunity costs, resulting from Defendants’ fiduciary
breaches committed by Defendants,

Require Defendants to pay for all costs associated with the
appointment and retention of the independent fiduciary,

Require Defendants to cooperate with the independent fiduciary,
Award the Acting Secretary the costs of this action, and

Order any further relief as deemed appropriate and just.
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Dated: September 14, 2026 Respectfully submitted,

JONATHAN BERRY
Solicitor of Labor

MARC A. PILOTIN
Regional Solicitor

ANDREW J. SCHULTZ
Counsel for ERISA

/s/ Eduard R. Meleshinsky
EDUARD R. MELESHINSKY
Senior Trial Attorney

Attorneys for Plaintiff Keith E. Sonderling,
Acting United States Secretary of Labor
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